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No international uniform approach 
• Law of the main contract containing arbitration agreement ( lex contractus )
• Law of the seat of arbitration 
• Validation principle (in favorem validatis)

• Art 178(2) Swiss  PILA
• Art 9(6) Spanish Arbitration Act

• Transnational principles  (France)
• Cour de cassation, chambre civile  1, 20 December 1993 (Dalico)
• Cour d’appel de Paris , 9 March 2021 (Ukravtodor)

1. Law Governing Validity/Scope of Arbitration 
Agreements
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Accepted principle that under certain circumstances arbitration agreements can be 
extended to non-signatories
• Piercing of the corporate veil
• Group of company doctrine 
• Agency etc.
• Implied consent / normative consent

• Consent through participation by a non -signatory in the negotiation, execution, 
performance and/or termination of the contract containing the arbitration agreement

• Role of good faith 

2. Extension of Arbitration Agreements to 
Non-Signatories: General  
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Swiss courts refer to good faith in the context of normative consent (e.g. A_124/2020, 13 
November 2020)
• Construction of a power plant in Bangladesh
• Question of Tribunal’s jurisdiction over subcontractor who had not signed the supply 

agreement containing the arbitration agreement
• Tribunal: extension depends on whether subtractor had “ intervened to such an extent in the 

conclusion and performance of the main contract that one would have to regard this as a 
declaration of consent to the arbitration agreement on a good faith basis”

• Tribunal found, based on evidence, that such intervention exis ted
• Swiss  Federal Tribunal disagreed on assessment of facts  (as  es tablished by the Tribunal) but 

not on the general principle 

3. Extension of Arbitration Agreements to 
Non-Signatories: Switzerland 
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French courts liberal pro-arbitration approach (e.g. Cour d’appel de Paris, 2 March 2021, 
RG 18/20663 (Rotana))
« Selon les usages du commerce international, la clause compromissoire insérée dans 
un contrat international a une validité et une efficacité propres qui commandent
d'en étendre l'application aux parties directement impliquées dans la négociation, la 
conclusion, l'exécution et/ou la résiliation du contrat . » (emphas is added)
« L'engagement d'une société à l'arbitrage ne s'apprécie pas par référence à une 
quelconque loi nationale mais par la mise en œuvre d'une règle matérielle déduite du 
principe de validité de la convention d'arbitrage fondée sur la commune volonté des 
parties, sur l'exigence de bonne foi et la croyance légitime dans les pouvoirs du 
signataire de la clause pour conclure un acte de gestion courante qui lie la société . » 
(emphas is added)

4. Extension of Arbitration Agreements to 
Non-Signatories: France 
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Strict adherence to the doctrine of privity of contracts 
• Arsanovia Ltd & Ors v Cruz City 1 Mauritius Holdings [2012] EWHC 3702 (Comm) (20 

December 2012): 
“English law requires that an intention to enter into an arbitration clause must be 
clearly shown and is not readily inferred.”

• Dallah Real Es tate and Tourism Holding Company v The Minis try of Religious  Affairs , 
Government of Pakis tan [2010] UKSC 46
“It is difficult to conceive that any more relaxed test would be consistent with justice
and reasonable commercial expectations, however international the arbitration or
transnational the principles applied .”

5. Extension of Arbitration Agreements to 
Non-Signatories: England



To consent or not to consent that is the 
question !

6. Conclusion 
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Introduction
• Good faith – a rather hazy concept
• Civil law v. Common law approach
• Perceived individual fairness v. predictability
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Article 7 CISG
(1) In the interpretation of this Convention, regard is to be had to its international 

character and to the need to promote uniformity in its application and the 
observance of good faith in international trade.

Article 1.7 PICC
(1) Each party must act in accordance with good faith and fair dealing in 
international trade.
(2) The parties may not exclude or limit this duty.

Good faith in int‘l contract instruments
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• Starting point
• Civil law: subjective approach

common intent ->
• Section 157 German CC 

Contracts  are to be interpreted as  required by good faith, taking 
customary practice into consideration

• Common law: objective approach
reasonable person / plain meaning rule

General principles of contract interpretation
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• Section 133 German CC
When a declaration of intent is  interpreted, it is  necessary to ascertain the true 
intention rather than adhering to the literal meaning of the declaration.

• Article 18(1) Swiss CO
When assessing the form and terms of a contract, the true and common intention of 
the parties must be ascertained without dwelling on any inexact expressions or 
designations they may have used either in error or by way of disguising the true 
nature of the agreement.

• Article 1188 French CC
The contract is to be interpreted according to the common intention of the parties 
rather than the literal meaning of its terms. 

Subjective interpretation
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• Civil law: rather generous
circumstances  surrounding (pre-)contractual relationship
subsequent conduct acknowledged

• Common law: rather res trictive
plain meaning rule
subsequent conduct frowned upon

Surrounding circumstances 
and subsequent conduct
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(1) For the purposes  of this  Convention s tatements  made by and other conduct of a 
party are to be interpreted according to his  intent where the other party knew or could 
not have been unaware what that intent was.
(2) If the preceding paragraph is not applicable, statements made by and other 
conduct of a party are to be interpreted according to the understanding that a 
reasonable person of the same kind as the other party would have had in the same 
circumstances.
(3) In determining the intent of a party or the understanding a reasonable person would 
have had, due consideration is to be given to all relevant circumstances of the case 
including the negotiations, any practices which the parties have established between 
themselves, usages and any subsequent conduct of the parties.

Article 8 CISG
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(1) The parties  are bound by any usage to which they have agreed and by any practices
which they have established between themselves.
(2) The parties are considered, unless otherwise agreed, to have impliedly made 
applicable to their contract or its formation a usage of which the parties knew or ought 
to have known and which in international trade is widely known to, and regularly 
observed by, parties to contracts of the type involved in the particular trade concerned.

Article 9 CISG
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(1) A contract shall be interpreted according to the common intention of the parties.
(2) If such an intention cannot be established, the contract shall be interpreted 
according to the meaning that reasonable persons of the same kind as the parties 
would give to it in the same circumstances.

Article 4.1 PICC
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In applying Articles  4.1 and 4.2, regard shall be had to all the circumstances, 
including
(a)preliminary negotiations between the parties;
(b) practices which the parties have established between themselves;
(c) the conduct of the parties subsequent to the conclusion of the contract;
(d) the nature and purpose of the contract;
(e) the meaning commonly given to terms and expressions in the trade
concerned;
(f) usages.

Article 4.3 PICC
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• Common law: parol evidence rule
extrins ic evidence cannot be used to vary the terms  of a written contract

• Civil law: no presumtion of accuracy and completeness  of writing 
cf. Article 18(1) Swiss  CO

• International contract ins truments :
Article 8(3) CISG: all relevant circumstances  including negotiations
Article 4.3 PICC: preliminary negotiations

Interpretation of a written agreement
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• Merger clause – Entire agreement clause function: to merge 
negotiations  and prior tentative agreements  into final written 
ins trument

• Different approaches : complete integration / presumption of 
complete integration / intent of the parties

• CISG: no rule / intent of the parties
• Article 2.1.17 PICC

A contract in writing which contains  a clause indicating that the writing completely 
embodies  the terms  on which the parties  have agreed cannot be contradicted or 
supplemented by evidence of prior s tatements  or agreements . However, such 
s tatements  or agreements  may be used to interpret the writing

Interpretatrion of merger clauses
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• No oral modification clause
function: to exclude any modification of writing if not in 
envisaged form

• Domestic approaches : NOM clause can be orally or impliedly 
rescinded

Interpretation of NOM clauses
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• Article 29(2) CISG

A contract in writing which contains  a provis ion requiring any 
modification or termination by agreement to be in writing may not 
be otherwise modified or terminated by agreement. However, a 
party may be precluded by his conduct from asserting such a 
provision to the extent that the other party has relied on that 
conduct.

• Article 2.1.18 PICC: almost identical wording

Interpretation of NOM clauses
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• Civil law: direct consequence of interpretation by good faith
additional terms  / ancillary obligations

• Common law: terms  implied in fact / in law
• CISG: no special rule

poss ibility of supplementation disputed
non-mandatory rules , see Art. 35(2) CISG

Supplementation of contract
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(1) Where the parties  to a contract have not agreed with respect to a term which is  
important for a determination of their rights  and duties , a term which is  appropriate in 
the circumstances  shall be supplied.

(2) In determining what is  an appropriate term regard shall be had, among other 
factors , to
(a) the intention of the parties;

(b) the nature and purpose of the contract;

(c) good faith and fair dealing;

(d) reasonableness.

Article 4.8 PICC



Conclusion
• Different starting points in Civil law and Common 

law according to relevance of doctrine of good faith
• Practice: moving towards each other
• Decisive: pertinent question, not theory
• International arbitration: avoid asserting good faith 

in contract interpretation



Thank you

Prof. Dr. Ingeborg Schwenzer, LL.M.
www.ingeborgschwenzer.com
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In all matters affecting this Agreement, its interpretation 
and implementation, the Parties shall deal fairly with each 
other and act at all times in good faith. Good faith in this 
context includes, without limiting this duty, an obligation 
to co -operate, not to intentionally mislead, and to carry 
out this Agreement to the mutual benefit of both Parties 
accepting that each is entitled to achieve its reasonable 
objectives. Purchaser undertakes not to disclose pricing 
information to third parties.

Good Faith



Thank you

Céline Greenberg
Mayer Greenberg
celine.greenberg@mayergreenberg.com
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