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2. Scope of good faith in 
pre-arbitral ADR steps
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ADR clause in insurance contract

If the parties fail to settle the dispute, controversy or
claim through negotiation, the parties agree first to try
in good faith to settle the matter by Mediation. If the
parties are unable to settle the matter by Mediation,
then the matter shall be settled by final and binding
Arbitration.
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Good faith as an express term

Art. 8(2) of the Netherlands-Turkey BIT (1986) -
Tulip Real Estate v Turkey (ICSID Case No. 
ARB/11/28; 2013)

In the event of an investment dispute between a
Contracting Party and an investor of the other
Contracting Party, the parties to the dispute shall
initially seek to resolve the dispute by consultations
and negotiations in good faith. If such consultations
or negotiations are unsuccessful, the dispute may be
settled through the use of non-binding, third party
procedures upon which such investor and the
Contracting Party mutually agree. If the dispute
cannot be resolved through the foregoing procedures
the investor concerned may choose to submit the
dispute to the International Centre for the Settlement
of Investment Disputes (‘Centre’) for settlement by
arbitration, at any time after one year from the date
upon which the dispute arose ...

United Group Rail Services Ltd v Rail Corp New
South Wales ([2009] NSWCA 177)

… the dispute or difference is to be referred to a
senior representative of each of the Principal and
Contractor who must: (c) meet and undertake
genuine and good faith negotiations with a view to
resolving the dispute or difference; and (d) if they
cannot resolve the dispute or difference within 14
days …, the matter at issue will be referred to the
Australian Dispute Centre for mediation … If … the
matter is not settled within 42 days … the dispute will
be referred to arbitration.

Art. 8(2) of the Netherlands-Turkey BIT (1986) -
Tulip Real Estate v Turkey (ICSID Case No. ARB/11/28; 2013)

In the event of an investment dispute between a Contracting 
Party and an investor of the other Contracting Party, the 
parties to the dispute shall initially seek to resolve the dispute 
by consultations and negotiations in good faith. If such 
consultations or negotiations are unsuccessful, the dispute 
may be settled through the use of non-binding, third party 
procedures upon which such investor and the Contracting 
Party mutually agree. If the dispute cannot be resolved through 
the foregoing procedures the investor concerned may choose 
to submit the dispute to the International Centre for the 
Settlement of Investment Disputes (‘Centre’) for settlement by 
arbitration, at any time after one year from the date upon which 
the dispute arose ...

United Group Rail Services Ltd v Rail Corp New 
South Wales ([2009] NSWCA 177)

… the dispute or difference is to be referred 
to a senior representative of each of the 
Principal and Contractor who must: (c) meet 
and undertake genuine and good faith 
negotiations with a view to resolving the 
dispute or difference; and (d) if they cannot 
resolve the dispute or difference within 14 
days …, the matter at issue will be referred 
to the Australian Dispute Centre for 
mediation … If … the matter is not settled 
within 42 days … the dispute will be referred 
to arbitration.

ADR clause in insurance contract

If the parties fail to settle the dispute, 
controversy or claim through negotiation, 
the parties agree first to try in good faith 
to settle the matter by Mediation. If the 
parties are unable to settle the matter by 
Mediation, then the matter shall be 
settled by final and binding Arbitration. 
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Emirates Trading Agency LLC v. Prime Mineral 
Exports Private Ltd. ([2014] EWHC 2104)

In case of any dispute … the Parties shall 
first seek to resolve the dispute or claim by 
friendly discussion. … If no solution can be 
arrived at in between the Parties for a 
continuous period of 4 (four) weeks then the 
non-defaulting party can invoke the 
arbitration clause and refer the disputes to 
arbitration. …
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Good faith as an implied term

“51. The obligation to seek to resolve 
disputes by friendly discussions must 
import an obligation to seek to do so in 
good faith. In traditional terms, such an 
obligation goes without saying and is 
necessary to give business efficacy to the 
contract.”
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Applicable law
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• ‘Negotiate (or mediate) in good faith’ – substantive obligation, procedural 
obligation and/or condition precedent to arbitration?

• Swiss Supreme Court (4A_124/2014, c. 3.3): “ It appears artificial to treat as 
distinct … the arbitration proceedings as such, on the one hand, and the 
ADR procedure that precedes it, on the other, all the more so if the issue to 
be determined is whether the latter is a pre -condition to the initiation of the 
former.” → Article 178(2) PILA applies, meaning that the pre-arbitral s teps  
can be examined under the lex causae or under Swiss  law.

• Emerging consensus  in many jurisdictions  that there is  an obligation to act 
in good faith in pre-arbitral s teps .

Article 178(2) PILA

As regards its substance, an arbitration 
agreement is valid if it conforms either 
to the law chosen by the parties, to the 
law governing the subject-matter of the 
dispute, in particular the law governing 
the main contract, or to Swiss law.
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?
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Scope of good faith

Good faith

Bad faith

playing fair

coming with clean hands

putting your cards on the table

honesty

genuineness

misrepresenting

misleading

deceivingstonewalling

going through the motions

withdrawing from mediation

breaking off negotiations

going straight to arbitration
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• Positive obligation to negotiate or mediate in good faith
• Commitment to take part in the process with ‘genuine efforts’
• Can be contractually agreed
• Not ‘inherently repugnant’ 

Positive / negative aspects of good faith

• Negative limitation (abuse of right) – a party cannot rely on non -compliance with 
pre-arbitral steps to resist arbitration if:
• it did not make a good faith effort itself (4A_18/2007, c. 4.3.3.1.)

• it did not raise an objection in the arbitration (4A_628/2015, c. 2.4.3.1.)

• the negotiations, conciliation or mediation would in any event have been futile 
(4A_18/2007, c. 4.3.3.2; 4A_46/2011, c. 3.5.2.)

swissarbitration.org/ asa

Walford v. Miles [1992] 2 AC 128

The concept of a duty to carry on negotiations in good faith is 
inherently repugnant to the adversarial position of the parties 
when involved in negotiations. Each party to the negotiations 
is entitled to pursue his (or her) own interest, so long as he 
avoids making misrepresentations. To advance that interest he 
must be entitled, if he thinks it appropriate, to threaten to 
withdraw from further negotiations or to withdraw in fact … A 
duty to negotiate in good faith is as unworkable in practice as 
it is inherently inconsistent with the position of a negotiating 
party.



Enforcement of good faith in pre-
arbitral ADR steps
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• Mandatory: parties  intended pre-arbitral s tep to be obligatory, not optional
• Use of term ‘shall’ rather than ‘may’
• Specificity as  an indicator of mandatory nature?  

Mandatory / enforceable only if 
specific / certain

• Enforceable: only if sufficiently certain (= specific?)

• Certainty / specificity: 
• Time-frame
• Reference to rules
• Defined process

Swiss Supreme Court 4A_46 2011

In case of dispute as  to the interpretation or performance of the 
present [Contract], the parties  will firs t seek an amicable resolution. 
Any disputes  that may arise due to the interpretation or 
performance of the provis ions  of the present [Contract] will be 
referred, after a failed attempt at conciliation, to an arbitral tribunal.

c. 3.5.2.: “This lack of specificity certainly does not speak in favour 
of the mandatory character of the conciliation that is to be 
attempted.”

swissarbitration.org/asa

Emirates Trading Agency LLC v Prime Mineral Exports 
Private Limited [2014] EWHC 2014, para. 64

An obligation to seek to resolve a dispute by friendly 
discussions in good faith has an identifiable standard, namely, 
fair, honest and genuine discussions aimed at resolving a 
dispute. Difficulty of proving a breach in some cases should 
not be confused with a suggestion that the clause lacks 
certainty. 



13

• What amounts  to good faith / bad faith is  case-specific

• Burden of ‘proof’:
• In arbitration: onus  on claimant to show that non-compliance with pre-arbitral 

ADR jus tified / that acted in good faith
• In setting-as ide proceedings  (CH): onus  on applicant who was  respondent in 

arbitration to show that it acted in good faith 

• Confidentiality of mediation and settlement negotiations  – a barrier to proving good 
/ bad faith?

Proof of good / bad faith

swissarbitration.org/asa
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• Non-compliance with pre-arbitral ADR requirement as  an is sue of jurisdiction vs  
admiss ibility

• In practice: s tay of arbitration proceedings  until parties  have complied with pre-
arbitral ADR requirement  

• Separate legal consequences  for failure to carry out pre-arbitral ADR s tep in good 
faith?

Consequences of non-compliance

swissarbitration.org/asa

ADR clause in insurance contract

If the parties fail to settle the dispute, controversy or claim through negotiation, the parties agree first to 
try in good faith to settle the matter by Mediation. If the parties are unable to settle the matter by 
Mediation, then the matter shall be settled by final and binding Arbitration. … Mediation shall terminate 
upon the earliest to occur of the following:
A. The parties settle the dispute, controversy or claim and so advise the mediator; or
B. The mediator advises the parties that Mediation is not likely to produce a settlement; or
C. Any party elects, not less than thirty days after commencing Mediation, to withdraw from Mediation.
Upon termination of the Mediation for the reasons stated in B or C, the mediator shall, at the request of 
any party, state in a report to the arbitrator(s) whether each party participated in the Mediation in good 
faith. … Each party shall be responsible for the costs and expenses of its own representation … in 
connection with the Mediation or Arbitration. The parties shall share equally all other costs of the 
proceedings except that an Arbitration panel may, in its sole discretion, upon a report from the mediator 
that one party failed to act in good faith during Mediation, assess all costs and expenses of both 
Mediation and Arbitration, including legal fees, against that party.



4. Key takeaways
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• Emerging consensus that pre-arbitral ADR steps that have been contractually 
agreed must be carried out in good faith.

• Acting in good faith means making a genuine effort, not just going through the 
motions. 

• Futility is not necessarily sufficient to justify non -compliance with a contractually 
agreed pre-arbitral step.

• Courts and tribunals are more willing to enforce an agreement to negotiate / 
mediate in good faith that contains measurable steps or a defined framework.

• Non-compliance with a measurable step is not necessarily proof of bad faith, but it 
tends to shift the burden onto the non -complying party. 

• Parties may agree to separate consequences for bad faith conduct in pre -arbitral 
ADR.

Key takeaways

swissarbitration.org/asa
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• Assumption: principle of good faith protects  the «legitimate expectations» of the 
parties .

«We all know that ‘abuse of process’ is not to be tolerated, but the phrase 
itself leads nowhere until it is given some specificity...»
(Prof. J an Paulsson, The Unruly Notion of Abuse of Rights , p. 4)

Obligations of the parties to act in “good faith”
1. Introductory Remarks
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• Obligation to act in good faith may 
have different manifes tations , 
including the duty to conduct the 
arbitration efficiently.

• Several sets  of arbitration rules  
explicitly refer to the parties ’ duty of 
good faith and/or the parties ’ duty to 
an efficient conduct of the arbitration.

Obligations of the parties to act in “good faith”
1. Introductory Remarks

Explicitly referring to 
the parties’ duty

to act in good faith to an efficient 
conduct

Swiss Rules Art. 16(1) Art. 16(1)
CEPANI Rules Art. 24(1) Art. 24(1)
FAI Rules Art. 25 (3) Art. 25 (3)
LCIA Rules Art. 14.2/ 32.2 Art. 14.2
VIAC Rules Art. 9 (5) -
CIETAC Rules Art. 9 -
Russian Arbitration 
Center

Art. 22 (2)

Milan Chambers / 
CAM Rules 

Art. 9 -

ICC Rules - Art. 22(1)
SCC Rules - Art. 2
HKIAC 2018 (adm.) - Art. 13.5
DIS Rules - Art. 27 (1)
UNCITRAL Rules 
(2013)

- -

SIAC Rules - -
AAA/ICDR Rules - -
NAI Rules - -
AIAC Rules - -
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• “Good faith” principle encompasses  a pos itive obligation as  well as  a negative 
duty 

Obligations of the parties to act in “good faith”
1. Introductory Remarks
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• Parties  have a duty “to assist in the initiation of the proceedings, further the 
proceedings and to refrain from all actions that might frustrate them ”

• “Expectations” are shaped by legal framework
• “Legitimacy” of such expectations  will depend on all relevant circumstances  of 

the individual case

Obligations of the parties to act in “good faith”
1. Introductory Remarks



2. Analysis of procedural duties 
of good faith
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Duty to Submit an Answer to RfA / NoA?

• Does «defaulting» become a procedural option?
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Duty to nominate a co -arbitrator?

• Are the legitimate expectations frustrated if a scenario manifests that is explicitly 
foreseen by the applicable rules?
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Duty to pay (one’s share of the) advances on costs?
• Rules contain different wording / remedies 

(e.g. Art. 41 Swiss Rules v. Art. 51 SCC Rules)
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Duty to «front-load» proceedings?
• Often included in specific procedural rules (P.O. No. 1)
• Indications in sets of arbitration rules:

• “memorial style” vs. “pleading style” process?
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Duty to produce documentary or other evidence?

• Cf. Art. 9(7) and 9(8) IBA Rules
on the Taking of Evidence
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Duty to comply with procedural orders and arbitral awards?
• Cf. e.g. art. 16(1) Swiss Rules; art. 2 SCC Rules; or arts. 22(5) and 35(6) ICC Rules

• Are there limits to comply with the tribunal’s orders and awards?
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Obligations of the parties to act in “good faith”
2. Analysis of procedural duties of good faith

Further potential procedural duties?
• The parties’ duty to timely (resp. not to belatedly) introduce its claims (cf. art. 23(4) 

ICC Rules vs. art. 30 SCC Rules);
• The parties’ duty to abstain from unsolicited submissions (art. 15(6) LCIA Rules);
• The parties’ duty to not submit superfluous documentary evidence / witness 

evidence and not to request unnecessairly costly hearings (CREMADES, Good Faith in International 
Arbitration, Am. U. Int’l L. Rev. AM. U. INT’L L. REV. 2012, p. 788)

• Etc.



3. Remedies / Sanctions in case of 
breach of the duty of good faith



34swissarbitration.org/asa

Obligations of the parties to act in “good faith”
3. Remedies / Sanctions

Procedural remedies / sanctions:
• Default mechanism foreseen 
• Negative / adverse inferences
• Cost allocation in final award

• Futher alternatives?



4. Key “Take-Aways”?
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Obligations of the parties to act in “good faith”
4. Key “Take-Aways”

• “Legitimate expectations” 
• are cherished in the context of the applicable legal framework and the factual 

setting of the individual case
• notion of “good faith” remains subject to interpretation and by itself nothing but an 

“empty phrase” 
• Default mechanism does not (per se) mean that the parties  forego their expectations  

that the primary rule applies
• Remedies  / Sanctions  available, but ques tionable whether sufficiently effective
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What is good faith ?
A suitable notion
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Universal notion without definition.

Formulation?  

Set of values shared by all condign, fair and conscious persons such as 
loyalty, honesty, sincerity, cooperation, diligence, integrity and belief.

Polymorphic and polyvalent notion, filled in by a multitude of values 
intrinsic to the human nature when oriented towards the “good”.

1. Absence of a definition of good faith
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“There is no fixed mode of application. Any attempt to codify or define the 
term would be counterintuitive to its value as a principle in international 
law and undermine the integral purpose and usefulness of the term. The 
principle must have flexibility to be effective in its role and usage .”

Emily Sipiorski

1. Absence of a definition of good faith



References to good faith
A three dimension perspective: 
virtually universal and referred 
to in different layers of legal 
instruments.
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• Public international law ins truments  (United Nations  Charter – Art. 2/2)

• Private international law ins truments  and European regulations  (Vienna 

Convention on the International Sale of Goods  – Art. 7/1)

• Transnational principles  and general principles  of law (“Trans -Lex.org”)

• National laws

• Case law

2. References
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• Article 14 of the ICSID Convention requires that arbitrators ‘ shall be persons of high 

moral character”

• Milan Rules (1 July 2020) 

Art. 9  - Fair Conduct

1. The Chamber of Arbitration, the arbitrators, the experts, the parties and their counsel 

shall act in good faith along any phase of the proceedings. 

3. The Arbitral Tribunal may sanction any breach of its decisions and any unlawful 

conduct that is contrary to good faith.

2. References – Institutional Rules
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• LCIA (1 October 2020)

32.2  For all matters not expressly provided in the Arbitration Agreement, the LCIA, the 

LCIA Court, the Registrar, the Arbitral Tribunal, any tribunal secretary and each of the 

parties shall act at all times in good faith, respecting the spirit of the Arbitration 

Agreement, and shall make every reasonable effort to ensure that any award is legally 

recognised and enforceable at the arbitral seat.

2. References – Institutional Rules
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• Swiss Rules 2021

Article 16

1. All participants in the arbitration proceedings shall act in good faith and make every 

effort to contribute to the efficient conduct of the proceedings and to avoid 

unnecessary costs and delays.

2. References – Institutional Rules
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• Vienna Rules 2021 

Article 9 - (5) Throughout the proceedings, the parties shall act in good faith, fairly and 

respectfully.

• CEPANI Rules 2020

Article 24. – Examination of the case 1.In the conduct of the proceedings the Arbitral 

Tribunal and the parties shall act in a rapid manner and in good faith.

• Madrid International Arbitration Centre - 2020

25. Procedural rules 

4. All persons participating in the arbitration proceedings shall act in accordance with 

the principles of confidentiality and good faith.

2. References – Institutional Rules



49swissarbitration.org/asa

American Arbitration Association (AAA)

Rule 18 - Disqualification of Arbitrator

(a) Any arbitrator shall be impartial and independent and shall perform his or her duties 

with diligence and in good faith, and shall be subject to disqualification for:

i. partiality or lack of independence,

ii. inability or refusal to perform his or her duties with diligence and in good faith , and

iii. any grounds for disqualification provided by applicable law.

2. References – Institutional Rules
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No references

ICC

SCC

ICDR

Cairo

Brazil (CAM-CCBC)

IBA Guidelines

2. References – Institutional Rules



Reports of procedural bad faith
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- Anecdotal evidence

- ICSID Case No. ARB/15/45 (LANDESBANK BADEN-WÜRTTEMBERG ET AL.

Claimants and KINGDOM OF SPAIN)
The Tribunal Lacks the Required Moral Character

43. The Respondent contends that the Tribunal’s decision in PO No. 20 to hold the Hearing virtually was

grounded on “serious misrepresentations and misleading statements,” and “speculative [...] arguments;” all

of which qualify as “dishonest behavior.” This shows, Spain argues, that the Tribunal lacks the “high moral

character” required by the ICSID Convention, and the World Bank’s policies and regulations.

3. Reports of “bad faith”
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More specifically, Spain submits that:

First, the Tribunal misrepresented that “one of its arbitrators could not travel from Costa Rica to The Hague 

for a hearing at the end of the month because Costa Rica’s borders were closed,” when in fact prior to the 

issuance of PO No. 20 the Government of Costa Rica had announced that “the borders were going to open 

on August 1 and residents in Costa Rica can travel” abroad. For the Respondent, this constitutes a 

“dishonest statement,” and an attempt to “trick the Parties ”, in particular Spain.

Second, the Tribunal misrepresented that “one of the arbitrators could not travel to The Hague because ‘it 

is unclear whether any facilities for travel will be available’ when in fact at the time of PO No. 20, “there 

were already dozens of travel possibilities to travel from Costa Rica to The Hague through Amsterdam or 

Brussels [...].” For Spain, this also constitutes a “dishonest statement.”

LANDESBANK v. Spain



54swissarbitration.org/asa

Third, the Tribunal based its decision on a “misleading” and “ speculative” statement , in asserting that “the 

reason why one of its arbitrators could not travel to The Hague” was that after completing a 14 -day 

quarantine required by a surgery to be performed on 4 August, “if there is any complication, such as the 

discovery of a COVID case in the hospital where the surgery is performed or the need for supplementary 

surgery, the quarantine period would be extended.’” The Respondent emphasizes that the President’s 

quarantine would conclude over one week before the date the Hearing was scheduled to begin. For Spain, 

it was also “speculative and misleading”.

… these statements (i) “exaggerated the possibilities of not being able to attend on the basis of 

speculations and hypothesis;” and (ii) demonstrate that the Tribunal “prioritized their private interest” at the 

cost of “basic procedural rights, such as efficiency [,] [...] equal and fair treatment.” According to Spain, 

these also constituted “ dishonest statement[s].”

LANDESBANK v. Spain
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- Arbitration Agreement provided for the appeal of the final decis ion

- The Rules  of the Centre provider for “mandatory waiver of the appeal” and the rejection “in limine” of 

any dispute under arbitration agreements  contrary to “mandatory provis ions”

- Case accepted by the Secretariat and no objections  from both the oppos ing party and the tribunal

- Upon final award the los ing party filed for an appeal before the Secretariat which took the matter to the 

AT; “leave to appeal” denied by the AT

- Appeal admitted by the Lisbon Court of Appeal

Against good faith for frustration of legitimate expectations

Lisbon Commercial Arbitration Centre



Consequences of bad faith
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• “Commercially” speaking: reputation damaging for both arbitrators  and arbitral ins titutions

• CIArb disciplinary procedures  (2014 CIArb Regulations , para 10.)

CIArb disciplinary tribunals  have the power to suspend or expel a  member, withdraw his  

chartered s tatus  or make an order for cos ts  agains t him, if a  complaint is  made out.

4. Consequences of bad faith
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• The nature of the relationship between parties  / arbitrators  / arbitral ins titutions  s tems  from a contract.

- Is  the liability subject to waiver?  Does  immunity apply irrespective of “bad faith”?  

- Is  it poss ible to be immune from liability event if acting with gross  negligence or wrongfully?  Is  

bad faith a  form of “wrongful act”?

• Challenge of arbitrators : good faith and impartiality / independence are different s ides  of the same coin?

Examples  of AAA and Ciarb. 

Other ins titutional settings?

4. Consequences of bad faith
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