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Click-wrapping agreements

Dispute resolution clauses
Are they common practice?
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Included into smart 
contract’s code?

Dispute resolution clauses
Are they common practice?
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Included into smart 
contract’s code?

Dispute resolution clauses
Are they common practice?
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Choice of court or arbitration agreement must be

• In writing, or

• By any other means of communication, as long as the text remains 

accessible for subsequent reference

• Art. 3(c) Hague Convention on Choice of Court Agreement (2005) 

• Art. 23(1)(a) Lugano Convention

• Art. 25(1) Brussel Ibis Regulation

• Art. 5(1) and 178 Swiss PILA

Dispute resolution clauses
Are they valid?
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Reference to terms and 
conditions in the main 

description of the digital asset

Dispute resolution clauses
Are they valid?
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What is the default jurisdiction?
Are metaverse transactions international?
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What is the default jurisdiction?
PIL connecting factors

• Place of defendant’s habitual residence, place of business or domicile

• Art. 112 Swiss PILA; Art. 2 Lugano; Art. 4 Brussel Ibis

• Place of performance of contracts/transactions

• Art. 113 Swiss PILA; Art. 5(1) Lugano; Art. 7(1) Brussel 1bis

• Location of the servers

• Location of digital assets

• Registered seat of the metaverse company

• Courts of the claimant’s domicile/place of business as a subsidiary solution?
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Action against whom?

• Defendant identified as owner of digital wallet

• Chainswap Limited vs The Owner of Digital Wallet 

0X941A9E3B91E1CC015702B897C512D265FAE88A9, et all (BVI Commercial 

Court, 15 Mar. 2022)

• Service through NFT Airdrop

• LCX AG v 1.274M US Dollar Coin et al, No. 156444/2022 (N.Y. Sup. Ct Aug, 22, 

2022)

• [2022] EWHC 1723 (Ch) in D'Aloia v Person Unknown & Others 

• Digital certificates for digital identity



Which law?
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Choice of law clauses valid in principle (no formal 
requirement)

• Art. 116 PILA

• Art. 3 Rome I Regulation

• Art. 2 Hague Principles on Choice of Law in International Contracts

Choice of law clauses
Are they valid?
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What is the fallback rule?
PIL connecting factors

• Closest connection (seller or service provider’s habitual residence)

• Art. 117 Swiss PILA, Art. 4 Rome I Regulation

• Location of servers

• Location of digital asset

• Lex fori as a subsidiary solution? Or claimant's domicile or place of business?



Conclusion
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